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be regarded as offering tailored and specialist advice. Consequently, respondents who
were referred on by solicitors may have been more likely to feel they had been
inappropriately ‘unloaded’ elsewhere. Importantly, also, the different success rates
will have reflected the fact that those adviser types least likely to have referred
respondents on became more prominent later on in sequences of advisers and, as
Figure 3.11 illustrates, a phenomenon of referral fatigue meant that the likelihood of
respondents obtaining advice from an adviser to whom they had been referred

declined as respondents visited more advisers.
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The Phenomenon of Referral Fatigue

The phenomenon of referral fatigue suggests a degree of exhaustion among
members of the public as a result of being pushed from adviser to adviser. This is
consistent with the vivid descriptions reported in Paths to Justice of respondents
having sometimes to make Herculean efforts to be seen by an adviser.*** It is perhaps
not surprising that some respondents felt unable to maintain the necessary level of
persistence or to invest the necessary amount of time to follow up repeated referrals in
order to obtain the help they were looking for. In any event, the phenomenon of
referral fatigue again demonstrates the importance of public education to create
awareness among people of sources of help and assistance. Crucially, also, it

demonstrates the importance of equipping those many individuals outside of the

5 H. Genn (1999), above, n.3.
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recognised advice sector from whom people may initially seek advice (such as health
professionals, social workers and politicians) with the means to effectively direct
them on to appropriate advisers if necessary, through professional education and
awareness raising and through making appropriate advisers more accessible to those
who are referred on to them.**®

As well as providing general information and suggesting a course of action for
respondents to take, many advisers also provided active assistance to them. Consistent
with the concept of ‘empowerment,” but also perhaps reflecting their limited
resources, Citizens Advice Bureaux were less likely than solicitors and other advice
agencies to provide active assistance to respondents, although some active assistance
was provided on around half of occasions in both 2001 and 2004. As would be
expected, the same was also true of employers and health professionals.

In contrast, solicitors provided active assistance on around 85 per cent of
occasions. In particular, they took over direct negotiation or dealings with the ‘other
side’ to a dispute and prepared, or helped in the preparation of, paperwork on the
majority of occasions — especially if they were a respondent’s final adviser. Trade
unions and professional bodies also took over direct negotiation or dealings with the
‘other side’ (generally an employer) on the majority of occasions. Unsurprisingly,
given the proportion of occasions on which they recommended legal action should be
threatened or taken, and the fact that they are legal professionals, solicitors attended
hearings more frequently than other types of advisers. ‘Other’ advisers and trade

unions also, though, attended hearings relatively frequently.

8 The problem of how to develop appropriate and effective referral strategies between different
suppliers of legal information and advice is not new and was one of the central concerns in the
development of the Community Legal Service and is clearly an area that would benefit from closer
analysis: See discussion in H. Genn and A. Paterson, above, n.20, p.17, and associated references,
especially C. Millar (1999) Referrals between Advice Agencies and Solicitors, Edinburgh: Scottish
Office Central Research Unit. See, also, for example, A. Bryson (1994), above, n.354.
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SATISFACTION WITH ADVISERS

Respondents who obtained advice were asked whether they would recommend those
advisers they had consulted. They indicated that they would definitely or probably
recommend over three-quarters of them (78 per cent in 2001, 82 per cent in 2004).
However, there were differences in respondents’ views of different adviser types. So,
whereas in both 2001 and 2004, around 90 per cent of those who obtained advice
from Citizens Advice Bureaux said they would definitely or probably recommend
them, the same was true of less than 65 per cent of employers. Around 25 per cent of
respondents who obtained advice from employers said that they would definitely or
probably not recommend them.

Other adviser types that were particularly favoured by users were solicitors,
trade unions, the police and health professionals. The fact that health professionals
were also reported to have offered only limited assistance to respondents, though,
indicates that attitudes to advisers are based on a wider range of adviser characteristics
than simply technical knowledge, skill or assistance.**” Thus, employers, who would
often have been the other party to a dispute and frequently had a conflict of interest
with those asking for advice, would therefore have had a particularly hard task in
gaining more universal recommendation.

Other adviser types that were relatively poorly regarded were local councils,
insurance companies and dedicated advisers other than Citizens Advice Bureaux.
However, while respondents said that they would probably or definitely recommend

trade unions and the police more often than dedicated advisers, this was

M7 For further details on client satisfaction as an outcome measure for advice, see, for example, A.
Sherr, R. Moorhead, and A. Paterson (1994) Lawyers — The Quality Agenda, Volume 1: Assessing and
Developing Competence and Quality in Legal Aid; The Report of the Birmingham Franchising Pilot,
London: HMSO; H. Sommerlad (1999) English Perspectives on Quality: The Client-Led Model of
Quality — A Third Way, 33(2) University of British Columbia Law Review, p.491; R. Moorhead, A.
Sherr, L. Webley, S. Rogers, L. Sherr, A. Paterson and S. Domberger (2001) Quality and Cost: Final
Report on the Contracting of Civil, Non-Family Advice and Assistance Pilot, London: The Stationery
Office. In general, satisfaction with services seems to be linked to a number of factors not immediately
connected with technical knowledge, skill or utility. A report by the Cabinet Office Performance and
Innovation Unit, for example, notes that expectation is an important factor, as are the aesthetic qualities
of the service: N. Donovan, J. Brown and L. Bellulo (2001) Satisfaction with Public Services: A
Discussion Paper, London: Cabinet Office. In similar vein, a recent report on client satisfaction of
nursing stated that ‘patients may not differentiate between nursing care and the hotel functions
provided in a hospital’: A.M. Dozier, H.J. Kitzman, G.L. Ingersoll, S. Holmberg and A.W. Schultz
(2001) Development of an Instrument to Measure Patient Perception of the Quality of Nursing Care, in
24 Research in Nursing and Health, p.506.
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notwithstanding the fact that respondents found them to be less ‘helpful,***®

again
indicating that attitudes were based on many adviser characteristics.

Despite the concerns raised about ‘other’ advisers, they were reasonably well
looked upon, though again this was not necessarily a reflection of knowledge, skill or
assistance. It could well have been a consequence of the active support that ‘other’
advisers frequently provided to respondents, which may not always have been
effective. Offering help as regards the means to an end does not always equate to
being helpful as regards the end itself.

Reasons for dissatisfaction with advisers centred upon the perceived ability or
inclination of advisers to provide help, although criticism was occasionally related to
cost (6 per cent in 2001, 5 per cent in 2004). Criticisms over cost were, though,
generally levelled at solicitors.

The position of advisers in sequences of advisers made no difference to

respondents’ views on whether they would be recommended to others.

THE COST OF ADVICE

In both 2001 and 2004, respondents who had obtained advice were asked during main
interviews about who had paid for it. In both years, more than three-quarters stated
that they had not paid for it. On around two-thirds of these occasions, respondents
described all the advice they had obtained as having been provided ‘free’ by advisers.
On the other one-third of occasions, they described it as having involved costs met by
third parties. Of those respondents who paid to receive advice, just under three-
quarters paid the full cost.

To build up a clearer picture of the involvement of third parties, as well as
differences in patterns of payment, 2004 respondents were asked to provide details of
the source of payment for all advisers whom they had consulted. On only 11 per cent
of occasions did respondents pay the full cost of advice from an adviser, and in only a
further 4 per cent of cases did they pay part of the cost.

Where respondents paid nothing or only some of the cost of advice, it was
generally the adviser who was described as having covered the remaining costs (65
per cent). Legal aid was the next most frequently mentioned source of subsidy (8 per

8 This finding is based on information about the helpfulness of advisers obtained through the 2001
survey.
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cent), followed by trade unions (7 per cent) and insurance companies (6 per cent).
Conditional fee arrangements were used to cover the cost of 4 per cent of advisers and
employers covered a further 3 per cent of advice costs. The remainder of advisers had
their costs paid by a broad range of third parties, including friends, relatives, local
councils and the National Health Service.

Of course, the source of payment for advice varied greatly between different
adviser and problem types. As can be seen from Figure 3.12, most adviser types were
routinely described as having covered the cost of the advice they provided themselves.
Evidently, general funding of advice services by commercial, charitable and
government sources, as opposed to funding of advice in relation to particular
problems, was rarely recognised. Interestingly, though, payments respondents made
towards advice provided by insurers and unions, through premiums and subscriptions,

were also rarely cited.
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Source of Funding by Adviser Type (2004)

Solicitors were the only advisers who were described as covering their own
costs on only a minority of occasions (14 per cent), probably comprising community
‘open evenings,” free initial consultations and conditional fee or legal aid funded
advice that was not recognised as such.*® Solicitors were also the most likely
provider of advice for which respondents had to meet costs in full (37 per cent). They

were also the most likely to offer conditional fees (11 per cent).

#19 See, for example, P. Pleasence (1998) Personal Injury Litigation in Practice, London: LABRU.
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problems of different levels of stated importance reported in 2001 main interviews,**
a far more comprehensive analysis of severity measures incorporated into 2004 screen
interviews gave a strong indication of the existence of a link between problem
seriousness and duration. The difficulty of carrying on living normally while

502

experiencing problems,”® the level of importance of resolving problems,>® the

severity of impact of problems on respondents’ lives™™ and the amount of time

respondents spent worrying about problems®®

were all closely associated with
problem duration. Thus, problems lasted for an average of ten months where
respondents stated that they spent “all” or “most of their time’ worrying, compared to
eight months where they spent ‘some’ time worrying, less than five months where
they spent only a ‘little’ time worrying, and less than four months where they spent
‘none of their time” worrying.

So, in addition to lasting longer, problems continuing over longer periods also

appeared to have a more severe impact on a day-to-day basis.
UNINTENDED CONSEQUENCES

In 2001, respondents were asked about the impact of trying to resolve problems.
Fifty-nine per cent of those who had made such an attempt described it as stressful.
Furthermore, one-quarter of these respondents also said that their health had suffered
as a result. Thus, not only can justiciable problems directly bring about ill-health, they
can also indirectly bring about ill-health through the problem resolution process.
Nevertheless, almost half of those respondents who said that acting to resolve
problems had been stressful or had brought about ill-health also said that they were
glad that they had ‘stuck up’ for themselves. This was, though, a smaller percentage
than for respondents who had not found acting to resolve problems stressful or a cause

of ill-health (47 per cent compared to 62 per cent).>®

% This finding was limited, though, by the fact that those who reported having taken no action to
resolve problems in 2001 were not asked about how important it had been to resolve problems.

%92 Spearman correlation coefficient = 0.265, p < 0.001.

%%% Spearman correlation coefficient = 0.204, p < 0.001.

%% Spearman correlation coefficient = 0.294, p < 0.001.

%05 gpearman correlation coefficient = 0.275, p < 0.001.

%0642, =30.32, p < 0.001.
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Respondents were less likely to report having become stressed or ill while
attempting to resolve problems they did not regard as ‘very important’ to sort out.®’
Consequently, they were also less likely to report having become ill while attempting
to resolve problems alone.’® However, they were not significantly less likely to
become stressed while attempting to resolve problems alone.®® This suggests that
advisers may alleviate some of the stress of resolving problems by, for example,
taking away some of the responsibility for progressing matters, removing the need to
deal directly with other parties to disputes, providing emotional support, or by simply
allowing those who experience problems to talk about them in an uncritical
environment.**°

Unsurprisingly, respondents were more likely to report that their health
suffered through resolving problems that took longer to resolve. So, whereas ill-health
was reported in relation to 14 per cent of problems that lasted for more than two
years, it was reported in relation to just 7 per cent of problems that lasted for less than
a year.”™ Also, respondents who failed to obtain their objectives in acting to resolve
justiciable problems were more likely to report that their health suffered.>* Lastly,
respondents whose objectives in acting to resolve problems had been non-monetary

were more likely to report that their health suffered.”*
SUMMARY

There are many objectives that motivate people to act to resolve justiciable problems.
Often, though, objectives have a monetary dimension. Thus, just over half of those
respondents to the 2001 and 2004 surveys who took action to resolve a problem stated
that their objective had been to obtain or preserve money or property. Although

monetary objectives often involved relatively small sums, this did not mean they were

507 2 =179.73, p < 0.001. Standard Pearson Residuals = -2.4 (stress), -2.9 (ill-health). They were also
less likely to have regarded the resolution process in beneficial terms (-2.4).

308 y2=121.10, p < 0.001. Standard Pearson Residual = -4.2.

%09 Standard Pearson Residual = -1.3.

%10 gee, for example, G. Davis, S. Cretney and J. Collins (1995) Simple Quarrels, Oxford: Oxford
University Press, and J. Eekelaar, M. Maclean and S. Beinart (2000) Family Lawyers: The Divorce
Work of Solicitors, Oxford: Hart.

1 y2 ,=32.91, p < 0.01. Standard Pearson Residual = 2.5.

1242 =581, p <0.05.

1342 = 28.83, p < 0.001. Standard Pearson Residual = 2.2.
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unimportant. Sums correlated with household income. They also varied by problem
type, as did the nature of objectives in general.

Obijectives in acting to resolve problems relating to consumer transactions,
employment, money/debt, welfare benefits, relationship breakdown and personal
injury were most likely to involve obtaining or preserving money or property.
Objectives in acting to resolve problems concerning neighbours, domestic violence,
children, clinical negligence and immigration were least likely to do so. Linked to
this, objectives relating to problems about which advice had been sought from local
councils and the police were also less likely to involve obtaining or preserving money
or property.

Just over one-third of problems reported in 2004 were on-going at the time of
interview, although respondents were sometimes no longer trying to resolve them. Of
those problems that had concluded, around two-fifths were resolved by agreement
between the parties and one-fifth resolved themselves. Slightly less than one in ten
were resolved through a court or tribunal process. For most of the remainder, it
appeared that either no attempt had been made to resolve them, or an attempt had
been abandoned. However, there was evidence that respondents who obtained advice
were less likely to give up trying to resolve problems than others.

At best, more than two-thirds of those who took action to deal with justiciable
problems secured at least some of their objectives, and more than two-fifths secured
their objectives in full. There was no difference in the rates at which objectives were
met between problems resolved by adjudication or agreement. However, there was
evidence in 2001 that those who were represented at a court or tribunal hearing fared
better than those who were unrepresented.

Overall, there was no significant difference in the rate at which objectives
were met between those who obtained advice and those who handled problems
themselves. However, data from the 2004 survey indicated that those who obtained
advice were more successful in obtaining their objectives than those who tried, but
failed, to obtain advice. This, combined with the finding that those who obtained
advice gave up dealing with problems less often than others, provides compelling
evidence of the general utility of advice. Moreover, this is without the quality of
advice being taken into account.

There was also some evidence that advice funded by legal aid was more

frequently associated with the securing of some or all of respondents’ objectives.
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Demonstrating that the process of attempting to achieve a resolution of
justiciable problems takes a toll on people, many respondents entered into agreements
that they regarded as unfair; often because they would have found it too stressful to go
on. This was in a context of one-fifth of problems continuing for a year or more, and
the duration of problems appearing to reflect, at least in part, their seriousness.

More generally, over half of those who attempted to resolve justiciable
problems said that their attempt had been stressful. A significant minority of these
respondents also said that their health had suffered as a result. Thus, it is clear that not
only can justiciable problems directly bring about ill-health, but that they can also
indirectly bring about ill-health through the problem resolution process.

Unsurprisingly, respondents were less likely to report having become stressed
or ill while attempting to resolve problems they did not regard as ‘very important’ to
sort out. Consequently, they were also less likely to report having become ill while
attempting to resolve problems alone. However, they were not less likely to become
stressed while attempting to resolve problems alone, suggesting that advisers may
alleviate some of the stress of resolving problems. Also, respondents were more likely
to report that their health suffered through trying to secure non-monetary objectives
and through acting to resolve problems that took longer to resolve.

Importantly, almost half of those respondents who said that acting to resolve
problems had been stressful or had brought about ill-health also said that they were
glad that they had ‘stuck up’ for themselves — demonstrating the importance to

individuals of acting to secure justice.
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An Integrated Approach to Social Justice

This chapter summarises the principal findings detailed in the preceding three
chapters and sets out their implications. It suggests that the nature and impact of
justiciable problems require that they should be of general concern. It highlights the
role of education and information in raising awareness of the civic context of
justiciable problems and the methods that can be used to resolve them. It suggests that
dedicated advice services should mirror the needs and behaviour of those who wish to
use them. It also underscores the importance of equipping those from whom people
initially seek advice with the means to quickly and effectively refer them on when
necessary, and the importance of accessible general advice services that act as
gateways to formal advice and legal services. More broadly, it recognises the
important role to be played by those who have routine professional contact with
individuals vulnerable to justiciable problems in ‘problem noticing’ and signposting
people to such gateways. The chapter then underlines the importance of development
and co-ordination of advice and other services so that problems are not just dealt with
in isolation, but in the context of their causes and consequences. It notes that the 2001
and 2004 survey findings indicate how resources might be targeted to these ends.
Finally, it asks where investment should come from to develop the methods and
services that will enable more people to benefit from early and effective advice, and

suggests the key role of the government.

A GENERAL CONCERN

Findings from the 2001 and 2004 English and Welsh Civil and Social Justice Surveys
illustrate clearly that justiciable problems are ubiquitous. They affect many people
and many aspects of people’s lives. They are not problems that should concern only

lawyers and those charged with civil law policy development. They are problems that
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should be of general concern since they relate to and impact on health, education,
housing, welfare, commerce, citizenship, policing and communities. They are, in sum,
problems that should not be associated narrowly with civil law, but broadly with
social justice.

While there was a decrease in problem incidence between 2001 and 2004,
which can be explained at least in part by differences in the social and demographic
profile of the survey samples, around one-third of 2004 survey respondents still
reported having experienced one or more problems during the three-and-a-half year
survey reference period. More than one-third of these respondents reported having
experienced multiple problems.

Common problems, such as those relating to consumer transactions, were
frequently reported by people from all walks of life. However, the 2001 and 2004
findings demonstrate clearly that differences in life circumstances entail differences in
exposure to the ‘defining circumstances’ of problems and, consequently, differences
in vulnerability to problems. As a result, the experience of problems was far from
randomly distributed across the survey populations. For example, consumer problems
tended to affect people on higher incomes; problems relating to relationship
breakdown and children tended to affect people at distinct stages of life; problems
relating to discrimination tended to affect black and minority ethnic people or people
with a long-term illness or disability; and problems concerning unfair treatment by the
police tended to affect young men.

Overall, those who reported long-standing ill-health or disability, lone parents,
those living in the rented housing sector, those living in high density housing, those
aged between 25 and 44, the unemployed, those on means tested benefits and those on
very low incomes were found to be most likely to experience problems. Therefore,
although there was also a tendency for those on very high incomes, those who had
regular use of a motor vehicle and those with academic qualifications to report
problems at a higher than average rate, it appears that people who are vulnerable to
‘social exclusion’ are also particularly vulnerable to justiciable problems. This was
emphasised by the finding from the 2004 survey that there is a substantial
commonality between patterns of crime and civil justice problems. Just under half of
those respondents who reported having been victims of crime also reported having
experienced one or more civil justiciable problems, and an even greater proportion of

offenders did so.
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However, reporting rates did not only reflect vulnerability. Justiciable
problems can have a dramatic impact on people’s lives and this, in turn, can be
reflected in the profile of those who report them. Of particular concern, problems can
sometimes constitute or lead to elements of social exclusion, and can, as the American
Consortium on Legal Services and the Public have argued, undermine people’s ‘self-
sufficiency,” and consequently also their capacity to improve their own position and
contribute to broader society.”** For example, the findings of the 2001 and 2004
surveys indicate that problems concerning employment, welfare benefits, rented
housing, homelessness, domestic violence, relationship breakdown, personal injury,
clinical negligence and mental health can not only follow on from, but can also lead
on to ill-health or disability. Indeed, over one-third of all justiciable problems
identified in 2004 were reported to have resulted in ill-health. Also, problems
ancillary to relationship breakdown can lead to downward mobility in the housing
market, loss of income and unemployment, and can adversely affect children’s
education. In addition, problems relating to employment and personal injury can bring
about loss of income or unemployment.

Vulnerability to problems is not static, but cumulative. Each time a person
experiences a problem, the likelihood of experiencing an additional problem
increases. This is not just as a consequence of initial vulnerability, but also as a
consequence of the increased vulnerability brought about by the impact of initial
problems. Some ‘trigger’ problems, such as domestic violence and divorce, naturally
bring about other problems, and these can be key elements of problem clusters, such
as the three that are identified in Chapter 2.

One implication of this is that, as well as socially excluded groups being
particularly vulnerable to justiciable problems, some justiciable problems can
reinforce and bring about social exclusion. Promoting access to justice is therefore an
important route to tackling social exclusion.

Of course, the findings set out in this book also demonstrate that policies
concerning access to justice need to be set out in a broader context than that of social

exclusion.”™ Justiciable problems are frequently encountered by people from all

>4 Consortium on Legal Services and the Public (1996), above, n.1, p.ix.

*% This is particularly so as the government’s interpretation of social exclusion appears narrower than
that advanced in other countries. As Ardill has observed, ‘unlike most European versions, the [Social
Exclusion Unit definition] omits any reference to rights, participation in decision making or social
justice’: N. Ardill (2005) The Social Exclusion Trap, in Legal Action, August 2005.
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walks of life and can have a great impact on their lives. Access to justice policy must
therefore be broadly directed towards enabling all citizens to make effective use of the
law and dispute resolution processes, so as to ensure that the framework of civil

justice instituted in their name has legitimacy and meaning.

EDUCATION AND ENABLING PEOPLE TO ACT

The 2001 and 2004 survey findings confirm the diversity of people’s responses to
justiciable problems. Although fewer respondents to the 2004 survey reported that
they took no action to resolve problems, it remains the case that inaction is relatively
common. Furthermore, the problem types most closely associated with inaction —
such as those concerning clinical negligence, unfair police treatment, mental health
and domestic violence — are striking in how far they consist of problems associated
with a substantial imbalance of knowledge, standing and institutional support and,
also, with inter-personal conflict.

Reflecting the importance of personal capacity and experience to people’s

ability to resolve problems,>'®

it is evident that those with qualifications, those who
have acted to resolve problems in the past or live in households where people have
done so, those who have the experience of age and (despite it rarely being mentioned
as a reason for inaction) those who are aware of help that is locally available are all
more likely to act to resolve problems than others. This last factor is of particular
importance given how many people are unaware of local advice and legal services.
Coupled with the general finding that people’s choices of advisers can be
uncertain and unpromising, the apparent inability of many people to even start to act

to resolve sometimes serious problems demonstrates the need for continued

*1% Building personal capacity recently emerged as one of the six key themes of the Social Exclusion
Unit’s report on the effective use of public services by disadvantaged groups: Social Exclusion Unit
(2005) Improving Services, Improving Lives, London: Office of the Deputy Prime Minister. The report
set out those vulnerable groups within society that are least able to make effective use of public
services (such as people with low levels of literacy, people with long-standing illness or disability and
people from certain ethnic minority groups). Interestingly, in the context of access to the courts, it has
been argued that, as well as the most disadvantaged sections of the community, ‘middle class’ people
also face particular difficulties. Those who are too poor to pay for effective legal assistance, but too
well off to be eligible for legal aid, have been described as the losers in an ‘access to justice j-curve’:
H. Kritzer (2005) Access to Justice for the Middle Class, in J. Bass, W.A. Bogart and F. Zemans (eds.)
Access to Justice for a New Century: The Way Forward, Toronto: Law Society of Upper Canada. The
recent Clementi review, recognising the barrier of cost to access to the courts, thus observed that ‘high
quality legal services [while] important to society, [are] of limited value if available only to the very
rich or those paid for by the state’: D. Clementi (2004) Review of the Regulatory Framework for Legal
Services in England and Wales: Final Report, London: Department for Constitutional Affairs.
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development of education and information strategies regarding rights, obligations,
sources of help and methods for resolving justiciable problems. This is important both
to equip people with an understanding of their responsibilities and to enable them to
enforce their rights, factors that are both critical to the effective promotion of social
justice. To adapt Cappelletti and Garth’s famous pronouncement on the utility of
rights, the possession of rights is meaningless if people are unaware of their existence
or of the means through which they can be effected.”*’

Schemes of work for Citizenship within the National Curriculum set out a
basic framework for understanding rights and obligations.®*® Further development
could see this extend beyond human rights, rights of protection against discrimination,
consumer rights and employment rights, and provide more of an emphasis on sources
of information and advice about rights, and methods of dispute resolution. Of course,
developments within the National Curriculum will only translate to improvements in

understanding if properly implemented,®

and in the main, they can only lead to
improvements in the understanding of those who have not yet left school. More
generally, therefore, the use and development of methods to raise levels of
understanding among adults is also important. As Macdonald has indicated, basic
methods of increasing awareness, such as distributing information through leaflets,
videotapes, radio-spots and other (both fact and fiction based) media outlets ‘can be
very effective.”®® Targeted distribution of information is also possible through
organisations and individuals that routinely engage with the public, such as
community groups or church leaders,®* or services that are made available to the

public at specific points in their lives. Macdonald provides the example of ‘adding a

7 «The possession of rights is meaningless without mechanisms for their effective vindication’: M.
Cappelletti and B. Garth (1981) Introduction: Access to Justice and the Welfare State, in M. Cappelletti
and B. Garth (eds.) Access to Justice and the Welfare State, Alphen aan den Rijn, Netherlands: Sijthoff
and Noordhoff.

>18 See Units 7 and 8 of Key Stages 1 and 2, Units 3 and 16 of Key Stage 3, and Units 1, 3, 9 and 10 of
Key Stage 4.

519 gee, for example, Office for Standards in Education (2003) National Curriculum Citizenship:
Planning and Implementation 2002/03: An Inspection Report of 25 Schools, available for download at
www.ofsted.gov.uk/publications.

520 R.A. Macdonald (2004) Access to Justice in Canada Today: Scope, Scale and Ambitions, in J. Bass,
W.A. Bogart and F. Zemans (eds.) Access to Justice for a New Century: The Way Forward, Toronto:
Law Society of Upper Canada.

%21 As the Department for Constitutional Affairs and Law Centres Federation have noted, informal
advisers such as these play a particularly important role in reaching those people, who because of
‘language barriers or lack of confidence ... would otherwise be unlikely to access formal sources of
advice’: Department for Constitutional Affairs and Law Centres Federation (2004), above, n.12, p.40.
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legal dimension to pre-natal classes.”®® Thus, the current five-year strategy of the
Department of Constitutional Affairs has ‘front-line sources of first contact’ and
‘popular programming’ among the “priority channels’ for delivering a new education,
information and advice strategy.>*®

However, as Genn and Paterson have argued, methods of improving public
knowledge and understanding such as those set out above will need to overcome the
often inaccurate impression regarding rights and processes that people receive
‘through the haphazard and selective reports of journalists, whose primary interest is
in selling newspapers, and via televised representations of legal proceedings in which
the principal objective is entertainment.”®** Also, the success of any methods used will
rely, to a great extent, on the commitment of those who promote them and the
resources that are made available to implement them. The development of the
Department for Constitutional Affairs’ education, information and advice strategy, in
so far as it seeks to operate across government departments and agencies, could play
an important role in this regard. Importantly, also, the Legal Services Commission has
greater scope and authority to promote knowledge and awareness of the civil law,
dispute resolution processes and sources of help than the Legal Aid Board it
replaced.”® It now produces a broad range of general information leaflets,”* hosts an
information based website, and has funded a broad range of education initiatives —
most notably through the second round of the Partnership Innovation Budget.”?” The

development of information about people’s rights is also one of three “priority’ areas

522 R.A. Macdonald (2003) Foundation Paper: Access to Justice in 2003 — Scope, Scale and Ambitions,
paper prepared for the Law Society of Upper Canada.

>2% These priority channels also include the education system in England and Wales, Community Legal
Service Direct and limited web products.

524 H. Genn and A. Paterson (2001), above, n.20, p.261.

%2 See, 5.4 of the Legal Aid Act 1988 and s.4(2)(a) of the Access to Justice Act 1999.

%26 The Legal Services Commission produces 31 information leaflets, mostly covering specific areas of
law. Specific leaflets, though, have been produced for veterans and for people who are living together.
More information is available at www.clsdirect.org.uk.

%27 | egal education was one of two key themes of the second round of the Partnership Innovation
Budget, leading to a number of projects being set up. For example, the Tamil Relief Centre was
awarded a grant to employ an Information Officer to liaise with statutory, voluntary and community
organisations to raise awareness of local advice services among refugees and people from minority
ethnic groups in North London. Also, the Benefits Information Project enabled Hull City Council
Welfare Rights Service to work with local organisations to improve the quality of legal information
they provide: L. Macmillen and A. Walters (2005) Local Support for the Advice and Information
Sector, in Legal Services Commission (ed.) Innovation in the Community Legal Service, London: Legal
Services Commission, p.63, and Department for Constitutional Affairs and Law Centres Federation
(2004), above, n.12, p.40. It has, though, been observed that, with the current pressure on its
expenditure, the LSC does not in any event have resources for a legal education programme: A.
Hannah (2004), above, n.7.
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set out in the Legal Services Commission’s consultation paper on its strategy for the
Community Legal Service.®® However, reflecting the use of the word information,
rather than education, in s.4 of the Access to Justice Act 1999, the Legal Services
Commission does not have a stated education strategy or dedicated education
department or post; as does, for example, the New Zealand Legal Services
Agency.529’530

However information and education is delivered, it is important that it stresses
the many methods by which problems can be resolved, and states that legal process
should generally be regarded as a rare and last resort. As Macdonald has cautioned,
information and education must not ‘co-opt citizens into thinking that they cannot
obtain justice without the aid of lawyers, judges and official law.”*** Such co-opting
is, though, a possible consequence of information and education that sets out rights,
obligations and processes in an overtly legal and/or technical framework.

Evidently, raising awareness of rights, responsibilities and options to enforce
them is not all that is required to enable people to take effective action to resolve
justiciable problems. As Genn and Paterson have also argued, drawing on Galanter’s
work of the 1970s,°* individuals must have a broader ‘capability’ to act to resolve
problems than simple understanding provides. They must, for example, be able to
recognise problems, recognise when advice and assistance is necessary, and
communicate effectively, whether in taking action on their own behalf, obtaining
advice, or instructing others to act for them. Information and education are therefore
necessary to enable people to take effective action to resolve problems, but not always
sufficient. Those with language difficulties, poor verbal skills, or facing complex,

28 |egal Services Commission (2005) Making Legal Rights a Reality: The Legal Services
Commission’s Strategy for the Community Legal Service, Volume 1, London: Legal Services
Commission, p.37. The paper also, though, sets out an intention not ‘to increase the amount of
information provided.” Instead, the Legal Services Commission intends to support and facilitate access
to “trusted sources’ of information (p.44).

°2% The distinction between information and education is an important one. As the National Consumer
Council stated in its response to the consultation paper for the Review of the Regulatory Framework
for Legal Services, ‘education is concerned with knowledge, understanding, values, skills and
attitudes.” It is concerned with empowering, rather than just informing.

%% While the Legal Services Agency provides information services to the public in similar fashion to
the Legal Services Commission — such as LawAccess, an on-line gateway to information on legal
rights and responsibilities — it also creates ‘standardised training packages for the delivery of education
sessions on priority law-related topics’: Legal Services Agency (2005) Statement of Intent, Wellington:
Legal Services Agency. See also Legal Services Agency (2004) Annual Report 2003-4, Wellington:
Legal Services Agency.

31 R.A. Macdonald (2004), above, n.520, p.97.

*%2 M. Galanter (1974) Why the ‘Haves’ Come Out Ahead, in 9 Law and Society Review, p.95.
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intransigent or serious problems will often also require advice and assistance in order
to act effectively. Also, as was noted in Paths to Justice, even ‘the most self-reliant
and confident people will, for certain types of problems, almost automatically obtain
legal advice.”®* Thus, as Giddings and Robertson have warned, information and
education should not be regarded as cheap alternatives to advice and assistance.>**

Furthermore, as indicated by the finding that many people take no action to
deal with domestic violence because they are too scared to act, people facing certain
types of problem may require not just advice and representation, but also broader
support if they are to be able to act effectively.>®® This may require substantial co-
ordination of advice and non-advice services. Those facing domestic violence may,
for example, require emergency housing or shelter, perhaps arranged by a local
council, as well as counselling, perhaps arranged through social or health services, if
they are to be able to have confidence to act. However, as the recent World Health
Organisation report on women’s health and domestic violence indicated, such support
can be difficult to provide (for example, in rural areas) and requires substantial
commitment from all responsible agencies.>*® Also, if there are children involved, co-
ordination of advice with education and social services, as envisaged by Part 2 of the
Children Act 2004, is vital if the impact of violence on educational development and
children’s general well-being is to be minimised.

Also, to maximise the ability of people to act to resolve the justiciable
problems they face requires that laws and legal instruments be framed in the clearest
language possible. The results of three recent experiments conducted in Australia,
comparing the use of a relatively simple model Australian Contract Code with a more
complex code and with case law, indicated that clear and broadly framed laws are

easier to understand and implement, and therefore improve the ‘accessibility’ of

% H. Genn (1999), above, n.3, p.253.

*% ], Giddings and M. Robertson (2003) Large Scale map or the A-Z? The Place of Self-Help Services
in Legal Aid, in 30(1) Journal of Law and Society, p.102.

*% The same may also be true for particular population groups. See, for example, the discussions
concerning co-ordination of services aimed at younger people in J. Kenrick (2002), above, n.323, p.24,
and, more recently, Social Exclusion Unit (2005) Transitions — Young Adults with Complex Needs,
London: Office of the Deputy Prime Minister, Chapter 5.

5% World Health Organisation (2005), above, n.119, p.26. For details of the many recent government
initiatives in this area see, for example, Home Office (2003), above, n.110 and Home Office (2005),
above, n.110. For an example of a recent specific multi-agency initiative, set up in line with the Home
Office’s ‘Break The Chain Multi-Agency Guidance for Addressing Domestic Violence,” see
www.cheshire.gov.uk/domesticabuse. See, also, A. Griffith (2005), above, n.340, p.16, and M. Hester
and N. Westmarland (2005) Tackling Domestic Violence: Effective Interventions and Approaches,
London: Home Office (Home Office Research Study 290).
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law.®” However, as Moorhead and Pleasence have recently observed, the extent to

which general simplification of the law is likely is unclear.>®
BARRIERS TO ADVICE

The findings set out in Chapter 3 indicate that around one in seven or eight people
who seek advice to help resolve justiciable problems fail to obtain any. This is in part
because the demand for particular advice services, and the manner in which they
operate, can make it difficult for some people to access them. Findings from both the
2001 and 2004 surveys indicate, for example, that people frequently encounter
difficulties in getting through to advisers on the telephone. This was, however,
seemingly less of a problem for 2004 respondents, reflecting growth in the capacity of
legal helplines and efforts by advice organisations (many of which routinely

experience more demand than they have capacity to cope with)>*

to improve levels of
access to advice over the telephone and other forms of advice. However, difficulties
accessing advice organisations remain, and are often compounded by the hours during
which services tend to operate. The findings in Chapter 3 suggest, for example, that
people who work full-time can face real difficulties in accessing the many services

that operate mainly during normal working hours.

37 Interestingly, there appears to be an interaction between simplicity of law and consistency of
decision making. Overall, the consistency of decision making did not vary between occasions on which
the model code, alternative code and case law were applied. However, the model code appeared to lead
to increased consistency in ‘easier’ decisions and decreased consistency in ‘harder’ decisions.
Nevertheless, the researchers concluded that ‘if anything’ broad principles of law make decisions more
predictable and more transparently fair. They also observed that ‘detailed rules have a tendency to
complicate even easier cases’: M.P. Ellinghaus and E.W. Wright (2005) The Common Law of
Contracts: Are Broad Principles Better than Detailed Rules? An Empirical Investigation, in 11(2) Texas
Wesleyan Law Review, p.399, at pp.412-413. See, further, M.P. Ellinghaus, E.W. Wright and M. Karras
(2005) Models of Contract Law: An Empirical Evaluation of their Utility, New South Wales: The
Federation Press. The importance of clear laws and clear explanation of laws was also a key factor
identified in a study of gateways to the law in New South Wales: S. Scott and C. Sage (2001) Gateways
to the Law: An Exploratory Study of How Community Agencies Assist Clients with Legal Problems,
New South Wales: Law and Justice Foundation of New South Wales.

5% R. Moorhead and P. Pleasence (2003) Access to Justice after Universalism: Introduction, in 30(1)
Journal of Law and Society, p.1.

5% Nevertheless, Citizens Advice recently estimated that, each year, they ‘have to turn away hundreds
of thousands of individuals due to insufficient time and resources.” See Citizens Advice (2004)
Manifesto for Advice: The Role of Independent Advice and the Citizens Advice Service in Shaping
Public Policy, London: Citizens Advice, p.6. Citizens Advice do not as yet, though, operate a national
telephone service. A mismatch of demand and supply has also been noted recently in relation to the
solicitors’ profession: House of Commons Constitutional Affairs Select Committee (2004) Civil Legal
Aid: Adequacy of Provision, London: The Stationery Office, p.12.
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While the resources that are currently available to advice organisations limit
the extent to which they can develop their operations to mirror the behaviour of those
who wish to use them, the findings in this book demonstrate the importance of
continued efforts to do so.

The benefits of extended hours access to general advice services — the most
common route into advice and legal services — and of the expansion of ‘cost-efficient’
telephone advice services are evident. Greater choice of times and methods of
accessing advice should only increase the accessibility of advice.

In fact, already, as the findings from the 2004 survey demonstrate, although
face-to-face advice remains dominant, the telephone has come to play a central role in
people’s efforts to obtain help in resolving problems. Initial contact with advisers was
reported to have occurred more frequently by telephone than by any other means, and
on more than one occasion in ten all the advice a respondent had received had been
obtained via the telephone.

The Legal Services Commission’s recent telephone advice pilot indicated that
such advice, as well as evidently being preferred by some, is also valuable for those
who face particular difficulties accessing other forms of advice service. Thirty per
cent of reasons for using the pilot telephone advice service related to distance,
disability or mobility problems.>®® It was also suggested that the pilot telephone
advice delivered equivalent outcomes to face-to-face advice;*** although the veracity
of this claim could only be effectively tested through an experimental methodology,>**
for the reasons of self-selection of problem resolution strategies set out in the previous
chapter.

However, as the Legal Services Commission’s pilot report and the
Constitutional Affairs Select Committee report on the adequacy of civil legal aid
provision both warned, telephone advice should not be seen simply as a cheap
alternative to face-to-face advice:

03, Hobson and P. Jones (2004) Telephone Advice Pilot, in Legal Services Commission (ed.)
Improving Access to Advice in the Community Legal Service: Report on Evaluation Research on
Alternative Methods of Delivery, London: Legal Services Commission, p.9.

> |bid., pp.16-31.

%2 Some further evidence that telephone advice services can match face-to-face services in outcome
terms was provided by a recent study of legal hotlines conducted in the United States: J. Pearson and L.
Davis (2002) The Hotline Outcomes Assessment Study: Final Report — Phase I11: Full-Scale Telephone
Survey, Denver: Center for Policy Research. It found that those who met face-to-face with advisers
following initial telephone contact fared no better than others. Again, though, the methodology was not
of an experimental design. Also, for discussion of the role telephone advice can play in relation to
specific client groups see, for example, R. Moorhead, M. Sefton and G. Douglas (2004), above, n.67.
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‘Telephone advice is not suitable for all clients and all problems. Clients
need to be able to fully understand the advice that is given over the
telephone; and the adviser needs to be able to discern the facts of the case
and take proper instructions over the telephone or by correspondence ... The

capabilities of the client influence the complexity of problem that can be

dealt with.”>*

People with complex problems or people with learning difficulties, language
problems or similar difficulties are therefore unlikely to benefit from telephone
advice. Likewise, they will be unlikely to benefit from expansion of other new
methods of advice delivery, such as those employing personal computer
technology.>* In fact, as the Legal Services Commission has recognised, for people
such as this, the ready availability of telephone advice may lead to an increase in
demand for face-to-face advice.

The warning just stated is echoed also in the evidence of a recent large-scale
study of legal hotlines conducted in the United States.>* It found that there were clear
differences in the capacities of different types of people to benefit from telephone
advice. Those least likely to benefit had lower levels of educational attainment, did
not speak English as a first language, had low incomes and had suffered a relationship
breakdown. In European terms, they were the socially excluded. Furthermore, the
study found that, on more than one in five occasions, those who obtained telephone
advice had not acted upon it three to six months afterwards.>*® This was attributed
primarily to a failure to understand the advice that had been given.>*’

The importance of face-to-face advice in relation to serious and complex

problems and for people who are unsuited to other forms of communication is

>3 J. Hobson and P. Jones (2004), above, n.540, p.10; House of Commons Constitutional Affairs Select
Committee (2004), above, n.539.

> Internet and e-mail based advice systems are being developed around the world. For example, the
Illinois Joint Simplified Dissolution of Marriage Pilot saw the creation of a virtual advice process
delivered via the internet. It employed a simple graphical interface in which an adviser asks simple
questions that lead to progress down a virtual road towards a court building. See, for example, R.W.
Stadt (2003) Technology, the Courts and Self-Represented Litigants, paper presented at the
International Legal Aid Group Conference, Harvard University, 18-20 June 2003. Details of further
development of this system can be found at www.judgelink.org. Expert systems can also be used to
develop off-line systems, such as the Legal Guidedog series of self-help CD-Roms.

>3], Pearson and L. Davis (2002), above, n.542.

> |bid., p.32. A recommendation was therefore made that hotlines should ‘institute or improve follow-
up procedures’ (p.78).

*7 Ipid., p.76.
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therefore clear. Moreover, the benefits of readily accessible physical locations where
services can be obtained are evident. Only rarely did 2001 or 2004 survey respondents
complain that they had been unable to obtain advice because an adviser had been too
far away.>*® This is likely to have been at least in part because around one-third of
respondents who obtained advice had visited a solicitor at some stage, and solicitors’
firms are geographically well distributed across England and Wales. However, it will
also have been due to the broad availability of telephone, internet and other forms of
remote advice delivery. Thus, as people become more and more used to obtaining
services via the telephone and internet, and as new technologies such as remote video-

d,>* the need for local face-to-face

linking are perfected and become commonly use
advice may diminish. For the reasons set out above, though, the need is unlikely to
diminish substantially or quickly in relation to socially excluded groups. Also, it
should not be forgotten, as Holdsworth has pointed out, that people who experience
the multiple deprivation of social exclusion rarely have ready access to new
information technologies.>® Indeed, for some of the most socially excluded people
within the community, more active forms of face-to-face advice, involving different

forms of physical ‘outreach,” may be necessary if advice is to reach and be effective

8 This sits in tension with recent suggestions that there exist ‘advice deserts’ in parts of England and
Wales, in which there is little or no legal aid solicitor capacity: Citizens Advice (2004) Geography of
Advice: An Overview of the Challenges Facing the Community Legal Service, London: Citizens
Advice. Similar evidence was also presented to the Constitutional Affairs Select Committee enquiry
into the adequacy of civil legal aid, including a claim from the Legal Aid Practitioners Group that 36
per cent of legal aid solicitors’ firms had turned clients away ‘in the current year’ because they had ‘run
out of matter starts’: House of Commons Constitutional Affairs Select Committee (2004), above,
n.539, p.12. It should be noted, though, that the issue of geographical adequacy of supply is extremely
complex. As the Advice Services Alliance’s evidence to the enquiry recognised, geographical access is
not simply a function of distance. They noted, for example, that ‘many rural areas ... contain no legal
aid suppliers, but people are used to travelling significant distances [maybe 20 or 30 miles] to access
various services, or indeed do their shopping ... [Conversely] many people in large cities are unable or
unwilling to travel a few miles to obtain the advice they need’ (p.19). Moreover, there have always
been areas of the country, particularly rural areas, where there are few (or indeed any) legal aid
solicitors’ firms. The geography of access is discussed further in P. Pleasence et al (2001), above, n.19,
pp.58-70. However, the evidence of the 2001 and 2004 surveys certainly does not discount the
possibility that there are problems of geographical access to advice and legal services. For one thing,
the questions in the English and Welsh Civil and Social Justice Survey are concerned primarily with
initial attempts to access advice. The question of geography was not explored in the context of
referrals.

9 gSee, for example, the use of remote advice kiosks in the East Ridings: R. O’Brien and R. Seymour
(2005) Videolink Projects, in Legal Services Commission (ed.) Innovation in the Community Legal
Service, London: Legal Services Commission. For an overseas example, see the video link operated by
Legal Aid Queensland. Details available at www.legalaid.qld.gov.au/services.

%0 M. Holdsworth (1999) Social Exclusion: Is Advice a Solution? London: Advice Services Alliance.
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for all those who may need it.>>" As indicated in the previous section, not all people

who need advice will seek it. Advisers could therefore play a useful role if they placed
themselves in environments where such people are frequently found.>*?

It is important that advice services mirror the behaviour and capacity of those
people who wish to use them, and in doing so are physically and intellectually
accessible. It is also important that they exhibit cultural empathy towards those people
who may need to use them. In addition, it is important that services can be provided in
the languages of those who may wish to use them. As suggested in Chapter 3, some
minority ethnic groups appear less likely to act or seek advice about problems.
Findings relating to the provision of both legal and health services suggest that
culturally rigid services and the unavailability of multiple language service provision

or translation facilities can present significant barriers to the obtaining of advice.

SIGNPOSTING AND THE CO-ORDINATION OF ADVICE SERVICES

The findings in Chapter 3 also indicate that, although barriers such as those described
above commonly prevent people from obtaining advice, it is people’s choices of
adviser that most often undermine their efforts to do so. The most common reason
reported by respondents to both the 2001 and 2004 surveys for attempts to obtain
advice having failed was that a chosen adviser was unable to provide any help. In
many cases this was because respondents had simply sought advice from the wrong
place.

It is apparent that people seek advice from a wide range of types of adviser,
and while choices of adviser are generally logical and apposite, they are sometimes,
as noted above, uncertain and unpromising. There were also indications that some
respondents who found an adviser was unable to help had been offered advice that
failed to recognise their circumstances, was irrelevant or was otherwise defective.
This emphasises the need for public legal education to extend to sources of advice,

and for education and support to be provided to less qualified advisers, to ensure that

! The Department for Constitutional Affairs has recently indicated that ‘active outreach’ is an
important advice delivery method for the socially excluded: Department for Constitutional Affairs
(2005), above, n.294, p.34.

%2 For developments in this area see, for example, the Financial Inclusion Fund money advice outreach
projects being developed by the Legal Services Commission: Department of Trade and Industry
(2005), above, n.119, p.30. Given their lesser likelihood of seeking advice from mainstream advice
services, outreach may serve a particularly important role in delivering advice to younger people. See,
for example, J. Kenrick (2002), above, n.323, pp.17-20.
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those who do provide assistance can provide appropriate assistance, even if this
amounts to simply signposting people elsewhere.>

It also makes evident the need for clear and simple gateways to good quality
advice. Some generally recognised routes for people to take to obtain help (across all
aspects of life) would be of enormous help in this regard; perhaps along the lines of
the 2-1-1 and 3-1-1 telephone information and referral access numbers being
developed in North America.>**

In circumstances where people seek advice from the wrong place, it is
important that they are quickly and effectively referred on to an appropriate adviser. It
is also important that the advisers people are referred to are as accessible as possible.
If people are not referred on quickly and effectively, they will often give up trying to
resolve problems without attempting to obtain advice elsewhere — a matter of
particular concern given the possibility that problem resolution strategies can become
entrenched. Alternatively, people may speculatively approach other advisers, who
may or may not be able to help them. It is also of particular importance that people
who may require specialist help are quickly directed to the most appropriate adviser,
as the evident phenomenon of referral fatigue means that the more times people are
referred on by advisers for further advice, the less likely they become to act on
referrals.

Of course, developing the means to facilitate quick and effective referrals is
far from easy. The Independent Review of the Community Legal Service, the
Constitutional Affairs Select Committee report on the adequacy of civil legal aid and
the Legal Services Commission’s consultation paper on its strategy for the

Community Legal Service have all drawn attention to the disappointing rate of

>3 This was recognised, for example, in Scott and Sage’s study of how community agencies assist
clients with legal problems: S. Scott and C. Sage (2001), above, n.537. They also pointed to the utility
of expert systems to assist less qualified advisers in navigating legal issues. For an early discussion of
the role of lay advisers, see, for example, G. Bellow (1968) The Extension of Legal Services to the
Poor: New Approaches to the Bar's Responsibility, in A.E. Sutherland (ed.) The Path of the Law from
1967, Cambridge, Mass.: Harvard University Press.

% A recent cost-benefit analysis of the 2-1-1 information and referral network for health and human
services estimated that it could contribute $1.1 billion of value to American society over ten years: D.
O’Shea, C.T. King, S. Greenfield, E. Shelton, L. Sullivan, E. Taber and J.A. Olsen (2004) National
Benefit/Cost Analysis of Three Digit-Accessed Telephone Information and Referral Services, Austin,
Texas: Ray Marshall Center for the Study of Human Resources. In the United Kingdom the Directgov
digital service already acts as a broad portal to web-based public service information:
www.direct.gov.uk.
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progress in developing (particularly active)™” referral systems within the Community

Legal Service, although improvements are recognised as having been made.>*®

As a matter of general principle, it seems that the effectiveness of referral
systems depends upon the extent to which they are simple, active and reflect the
behaviours of both people with problems and service providers. In a referral system
that is largely passive and in which clients are ‘signposted’ (i.e. a system where the
individual or organisation making referrals simply provides people with details of
appropriate services), simplicity can be promoted by providing single, rather than
multiple, options of appropriate services. As Pleasence, Maclean and Morley have
noted, commenting on earlier work by Sherr, Moorhead and Paterson,**’ options can
be something of a chimera when people have no knowledge or experience upon which
to gauge their relative benefits.>*® From an adviser’s perspective, simplicity can be
achieved by making details of services readily available. This, for example, was a
principal reason behind the production of the Community Legal Service Directory.>*®

In an active referral system, integrated booking systems — such as Choose and
Book, the National Health Service’s £196 million electronic booking system — provide
greatest simplicity.’® They also provide a means to audit the operation of referrals,
which in this context means tracking whether the referral was successful. The
resources necessary to develop and implement a system such as Choose and Book
could be prohibitive. However, the electronic storage and exchange of data does offer
the potential for the development of less expensive referral technology. For example,

data on providers can be stored on web servers and standard software can be used to

%% That is, systems where the individual or organisation making referrals makes arrangements for those
they are referring to attend an appropriate service.

%% Matrix Research and Consultancy (2004) The Independent Review of the Community Legal Service,
London: Department for Constitutional Affairs, p.43; House of Commons Constitutional Affairs Select
Committee (2004), above, n.539, p. 32; Legal Services Commission (2005) Making Legal Rights a
Reality: The Legal Services Commission’s Strategy for the Community Legal Service, Volume 2,
London: Legal Services Commission, p.45.

7 A, Sherr, R. Moorhead and A. Paterson (1993) Franchising Legal Aid: Final Report, London: Legal
Aid Board, p.23.

%58 p. Pleasence, S. Maclean and A. Morley (1996) Profiling Civil Litigation: The Case for Research,
London: LABRU.

%% See for example, R. Moorhead and A. Sherr (2003) An Anatomy of Access: Evaluating Entry and
Initial Advice and Signposting Using Model Clients, London: Legal Services Commission, who found
little evidence that the Directory was being used by Specialist Quality Mark holders to signpost clients
that the advice provider was unable to assist.

%0 gee, for example, Department of Health (2003) NHS Plan Booking Systems: Electronic Booking
Systems: Scoping paper for the Strategic Outline Case for Information Systems for Health Community-
Wide Booking, London: Department of Health; and National Audit Office (2005) Patient Choice at the
Point of GP Referral, London: The Stationery Office.
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make bookings via advice services’ websites. The National Health Service also
provides examples of relatively low-cost web-based solutions, such as that adopted by
the Countess of Chester Hospital NHS Foundation Trust, which allows general
practitioners at 33 local surgeries in both England and Wales to transmit and receive
referral information electronically.®® It is also used to update patients’ electronic
records, so mitigating one of the principal concerns levelled at referral systems: that
they can be administratively burdensome. A few electronic referral projects have also
been set up in the advice and legal services context, and it is the intention that the
CLS Direct telephone service should operate along these lines.*®

The Independent Review of the Community Legal Service identified a number
of concerns about the burden that referral protocols developed within Community

Legal Service Partnerships were sometimes perceived to place on advisers:

*‘Some [advice suppliers] regarded the system as too complicated and overly
bureaucratic; some identified problems with the time associated with

complying with the systems ... [and] maintaining the database and

information was cited as resource heavy.”*®

A survey of general practitioners conducted for the National Audit Office to
inform its recent review of Choose and Book also found referral processes to be
generally perceived as adding to administrative workload.”®* Furthermore, in the
context of active referrals, the report of the review went on to suggest that the
administrative burden of referrals can be compounded, when choice is offered to
those being referred, by that choice being exercised in ‘unexpected ways.” People may

ask for multiple referrals, referrals to organisations not provided as options, and may

%61 Reported in E-Health Insider, 8" September 2005.

%62 | egal Services Commission (2005), above, n.528, p.39. Elsewhere, the “Wirral Wired’ project run
by Bebington Citizens Advice Bureau, for example, was set up to research and develop, among other
things, an electronic referral system, including a directory and electronic diary. The South East
Regional Partnership and Planning team of the Legal Services Commission has also been developing a
system. Details are available at www.referralnetwork.org.uk.

%% Matrix Research and Consultancy (2004), above, n.556, p.43. The report of the review went on to
state that ‘these problems have led to many of the referral systems [set up by Community Legal Service
Partnerships] falling into disuse, with basic signposting likely to be a more common occurrence.’

%% National Audit Office (2005) Knowledge of the Choose and Book Programme Amongst GPs in
England, London: National Audit Office.
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introduce additional considerations, such as the cost of transport, that act to
complicate the decision-making process.’®

Ultimately, of course, the success of a referral system depends on knowledge
and trust. Those individuals approached by people with problems must, in the first
instance, be able to recognise their many dimensions, as well as have an
understanding of what is the best gateway into, or route through, the plethora of
advice and legal services available. For those outside the recognised advice sector, the
most appropriate referring action may often, at present, be to provide the telephone

%6 \Where a dedicated advice service is

number of Community Legal Service Direct.
the first organisation approached, the most appropriate action may most often be to
direct people to specialist services that are already known about. Trust is also
essential, as the extent to which service providers think broadly about appropriate
services will depend on their belief in the competence of other providers. There is
evidence to suggest that barriers may persist in this regard. For example, the findings
of the 2001 and 2004 surveys confirm findings from other studies that solicitors tend
to refer within sector to other solicitors.”®” Also, clients must have confidence that an
organisation they approach is indeed acting to meet their need in making a referral,
and not simply moving them on elsewhere. In this regard, as the National Audit
Office report on referrals in the health sector argued, sufficient capacity should exist
to ensure that referrals are not accompanied by unreasonable delay, and those making
referrals should provide people with an explanation of the whole process that lies
before them.>®

In illustrating the wide range of types of adviser from which 2001 and 2004
survey respondents sought advice, the mixed success they had in obtaining advice and
the apparent importance of advice in the successful resolution of problems, the
findings set out in Chapters 3 and 4 indicate clearly the need for effective supervision
and control of advice related activities. Of course, as the report of the Clementi review
of the regulatory framework for legal services in England and Wales suggested, it

would be unwarranted and impossible to impose a regulatory framework upon all

%65 National Audit Office (2005), above, n.560, p.19.

%86 This is a local rate number, 0845 345 4 345,

%7 See, for example, R. Moorhead and A. Sherr (2003), above, n.559. Also of interest here is Scott and
Sage’s finding that advice agencies in New South Wales often exhibit confusion about the nature and
extent of services provided by different organisations. Tools to assist referral need to go substantially
beyond just listing potential service providers: S. Scott and C. Sage (2001), above, n.537.

%% National Audit Office (2005), above, n.560, p. 9 and p.19.
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those organisations and people that engage in the provision of advice concerning legal
rights, responsibilities and processes — i.e. those advisers making up Clementi’s
‘inner’ and ‘outer’ circles of provision.”® The problem of defining comprehensively
what constitutes an advice service alone precludes such an all-encompassing
framework.>”® Nevertheless, regulation and quality assurance — such as through the
proposed Legal Services Board,>* Professional Panel Schemes, Legal Services
Commission’s Quality Mark and peer-review system, etc. — is clearly fundamental to
the proper working and integrity of the infrastructure of civil justice.

It is also important that all advice provided within Clementi’s outer circle of
advice services is acknowledged and integrated into broad civil justice policy.
Moreover, the findings set out in Chapter 3 suggest an additional role should be
acknowledged and supported for some individuals beyond the outer circle who
currently act as occasional signposters. The findings suggest that those who have
routine professional contact with people vulnerable to justiciable problems could have
a far reaching role in actively looking out for the signs of problems and providing
people with basic literature about these problems and/or signposting them to
appropriate advisers. Some professionals, such as those in the health sector, are
uniquely placed to view aspects of people’s lives that might raise the suspicion of
their facing justiciable problems,>”? although the skills of problem noticing would
need to be developed through training or awareness raising.

Evidently, the problems that professionals might look out for should generally
relate to their field. The utility of the role would otherwise be diminished, especially
as there would be resource implications if professionals needed to be trained to spot

%9 D, Clementi (2004), above, n.516, p.94.

0 As the 1988 report of the Committee on the Future of the Legal Profession observed, ““Legal
Services” is not a phrase which is susceptible of a precise definition’: R.M. Marre (1988) A Time for
Change: Report of a Committee on the Future of the Legal Profession, London: Bar Council and Law
Society. A study by Matrix Research and Consultancy recently set out thirteen types of people and
organisations that might be classed as ‘civil legal advice providers’, along with a further twenty-five
types of referrers and signposters: Matrix Research and Consultancy (2005), above, n.382, p.17 et seq..
In Germany, as noted above, the provision of legal advice was, until late 2005, restricted by law to
lawyers. Nevertheless, if a survey such as the 2001 and 2004 surveys were to have been conducted in
Germany prior to the change in law, it would no doubt also have found a broad range of informal
advice providers. See, further, Kilian (2003), above, n.400.

™ Department for Constitutional Affairs (2005) The Future of Legal Services: Putting Consumers
First, Norwich: HMSO, p.12. See, also, D. Clementi (2004), above, n.516, and the new Legal Services
Bill, currently awaiting Parliamentary passage.

%2 |In Ontario, for example, the ability to respond to the broad range of legal and other problems that
frequently accompany drug dependency has been recognised as an important aspect of treatment
programmes: M. Erdelyan (2000) Methodone Maintenance Treatment: A Community Planning Guide,
Toronto: Centre for Addiction and Mental Health.
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problems and signpost those affected to appropriate advisers. Nevertheless, the
benefits of increasing the likelihood of problems being resolved, or addressed at a
point before they have had the chance to escalate or bring about further problems,
could contribute enormously to efforts to reduce their impact and extend the
jurisdiction of social justice. In fact, there are already examples of training being
provided to enable professionals to spot justiciable problems on the part of those they
serve. At least a proportion of doctors in England and Wales have received training in
identifying domestic violence,”” and the British Medical Association has published
advice on good practice in identifying and dealing with the same issue.>” Also, with
effect from April 2004, the Police Reform Act 2002 amended Section 5(1) of the
Crime and Disorder Act 1998 to make Primary Care Trusts responsible authorities
within crime and disorder partnerships, in recognition that ‘the NHS may be first
contact point with professionals who can recognise and intervene in [cases of
domestic violence].”*"

In the early 1990s, the Legal Action Group asserted that ‘a comprehensive
view of legal services must include all legal advice, assistance, and representation,
ranging from preliminary advice with a legal component provided by agencies like
Citizens Advice Bureaux to the specialised advocacy services of Queen’s Council.”>"
Today, it could be asserted that a comprehensive view of legal services must include
even more than this. It must extend beyond the generalist gatekeepers to formal
advice and legal services to all those types of individual or organisation to whom
people routinely turn for advice, and even to those who might act simply as lookouts
for problems. Clearly, though, this view gives rise to issues of responsibility, co-
ordination and the control of the quality of such a broad range of legal services, and

therefore presents considerable challenges to policymakers.

3 p. Abbott and E. Williamson (1997) Women, Health and Domestic Violence. Paper presented at the
BSA Medical Conference, 1997, reported in British Medical Association (1998) Domestic Violence: A
Health Care Issue? London: British Medical Association.

> British Medical Association (1998), above, n.573.

3% See, further, www.womenandequalityunit.gov.uk/domestic_violence. Also, see A. Tacket (2004)
Tackling Domestic Violence: The Role of Health Professionals, London: Home Office (Development
and Practice Report 32).

7% |_egal Action Group (1992) A Strategy for Justice, London: Legal Action Group.
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JOINED UP SOLUTIONS TO JOINED UP PROBLEMS®"’

The findings set out in this book demonstrate the importance of dealing with
justiciable problems not in isolation, but in the context of their causes and
consequences. It has been shown how people’s life circumstances can bring about
justiciable problems, how justiciable problems can alter life circumstances, and how
justiciable problems can thereby contribute to downward spirals in quality of life,
health, economic circumstances, personal capacity and self-sufficiency. Justiciable
problems frequently occur in combination. They frequently link to serious economic,
social and health problems. In setting out patterns of experience of justiciable
problems and the links between justiciable problems and problems of other types, this
book therefore points to the additional considerations and areas of advice and
assistance that those who provide advice should bear in mind and deliver. It also
points to the broader roles that those who deal with linked problems could usefully
take on to promote social justice more effectively.

In the context of legal advice, there are now many examples across the country
of co-ordination of services between advice providers. This represents a significant
change from the situation just a few years ago. Prior to the development of
Community Legal Service Partnerships, as the Independent Review of the
Community Legal Service noted, ‘co-ordination between [advice] suppliers was either
non-existent or ad hoc.”*"® The introduction of Community Legal Service Partnerships
in 1998 by the Lord Chancellor’s Department therefore represented a critical change
in civil justice policy, as such partnerships constitute ‘the first nationally co-ordinated
attempt to develop a more seamless [advice] service.””® However, Community Legal
Service Partnerships have not been as successful as was originally hoped, and have
struggled to get off the ground in some areas of the country and failed to maintain

themselves in others.>®°

" The phrase ‘joined up solutions to joined up problems’ was used to describe the purpose of the
Social Exclusion Unit. See the 10 Downing Street press release of 25" September 2000, downloadable
from www.number-10.gov.uk.

8 Matrix Research and Consultancy (2004), above, n.556, p.14. For an account of the early
development of Community Legal Service Partnerships, see R. Moorhead (2000) Pioneers in Practice,
London: Lord Chancellor’s Department.

> |hid.

%80 See, for example, Legal Services Commission (2005), above, n.556, p.37. In terms of partnership
activities directed towards particular populations, see, for example, J. Kenrick (2005) Young People
Need Advice Too, in Legal Action, July 2005.



173

Effective partnership working is, of course, as the Treasury’s Working
Together report declared, “very difficult to achieve.”® This is especially so in a
context of constantly evolving policy and competing objectives,*® and even more so
in a context of limited resources. As Huxham has observed, ‘effective collaboration is
highly resource intensive.”®® That does not, though, lessen the value of attempting to
‘actively change the landscape of legal and advice services in order to improve
access’ and make services more reflective of people’s lives.”®

The report of the Independent Review of the Community Legal Service listed
a number of problems lying behind the limited success of Community Legal Service
Partnerships. These problems included, for example, uncertainty regarding the aims
and functions of partnerships, as well as regarding accountability and control. It was
also said to be a problem that while partnerships ‘have been charged with identifying
need and developing strategies to address need, [they] have not been able to access
any significant new funding for unmet or unprioritised need.”*® The Legal Services
Commission’s recent consultation paper on the Community Legal Service’s strategy
also noted resourcing problems within the context of Community Legal Service
Partnerships, and further noted that conflicts of interest exist within their structure.?®®
As a consequence of the various problems, the Legal Services Commission has
therefore proposed withdrawing direct support for Community Legal Service
Partnerships,®®’ and refocusing its resources instead on the development of strategic
partnerships with other funders of advice services and direct engagement with other
public partnership structures.”® It also intends to promote co-ordination of advice
services through contracting arrangements, which will see the development of

%81 M. Frye and A. Webb (2002) Working Together: Effective Partnership Working on the Ground,
London: H.M. Treasury, p.4.

%82 See, for example, P. Banks (2002) Partnerships Under Pressure, London: King’s Fund. Also, M.
Frye and A. Webb (2002), above, n.581.

%8 C. Huxham (1996) Advantage or Inertia? Making Collaboration Work, in R. Paton, G. Clark, G.
Jones, J.M. Lewis and P. Quintas (eds.) The New Management Reader, London: Routledge, cited in A.
Griffith (2002) Partnerships and the Community Legal Service: A Discussion Paper, London: Advice
Services Alliance.

%84 |egal Services Commission (2002) Post-Implementation Review of the Community Legal Service,
London: Legal Services Commission, cited in A. Griffith (2002), above, n.583.

%8 Matrix Research and Consultancy (2004), above, n.556, p.8.

%8 | egal Services Commission (2005) above, n.528, p.25 and p.31.

%87 Rather than bolstering them as the Independent Review of the Community Legal Service
recommended.

% The Community Legal Service strategy consultation paper, for example, stated that ‘whilst
Community Legal Service Partnerships may remain as service provider forums they are likely to
continue without direct input or support from the Legal Services Commission.” See Legal Services
Commission, above, n.528, pp.31-32.
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Community Legal Advice Centres and Community Legal Advice Networks.”® The
former are not dissimilar to the legal advice centres proposed by the Rushcliffe

Committee in 19455%

and the proposals are evocative of neighbourhood law firms
and Legal Services Centers in the United States, Community Legal Clinics in Canada,
Law Centres in the United Kingdom, Community Law Centres in Australia and New
Zealand, Bureaus Rechtshulp in the Netherlands, etc.”® The Legal Services
Commission’s proposals are also, effectively, an extension of the approach adopted
by Family Advice and Information Services launched in 2002.%%? The findings set out
above indicate clearly that a further logical extension would be to adapt a similar
approach in the context of criminal defence services.

Furthermore, the findings set out in Chapter 2 that illustrate the substantial
concurrence of the experience of civil justice problems and criminality, suggest that
co-ordination between civil and criminal justice services should extend to the
National Offender Management System. The factors set out as ‘key factors that
influence re-offending’ by the Social Exclusion Unit overlap considerably with the
factors of vulnerability set out in Chapter 2 of this book.>* If effective co-ordination
of civil legal advice services with criminal defence services and the National Offender
Management System were to have even a small impact on the ability of offenders to
avoid criminal activity, this could have a great impact within communities and on the

estimated £11 billion cost of re-offending by released prisoners every year.>%

%% 1bid., p.70. The former is intended to offer a one-stop shop for advice on a range of connected

problem types. The latter is intended to offer access to advice on connected problems through a
network of advisers. The proposals tie-up with broader government proposals to allow for alternative
business structures within the regulated legal services market: Department for Constitutional Affairs
(2005) The Future of Legal Services: Putting Consumers First, Norwich: HMSO, p.21. See, also, D.
Clementi (2004), above, n.516, and the new Legal Services Bill, currently awaiting Parliamentary
passage.
>% Rushcliffe Committee (1945) Report of the Committee on Legal Aid and Legal Advice in England
and Wales, London: HMSO.
! The last of these have recently been replaced by Juridisch Loket offices, perhaps more akin to the
gateway that might front a Community Legal Advice Partnership: P.J.M. van den Biggelaar (2005) The
Value-Added of a Good Gateway to the Legal Aid System, paper presented at the International Legal
Aid Group Conference, Killarney, Ireland, 8-10 June 2005. In general see, for example, Legal Action
Group (1992), above, n.576. See, also, the discussion of methods of clinic organisation in R.A.
Macdonald (2004), above, n.520, pp.41-42.
:Zi J. Walker (2004) FAInS — A New Approach for Family Lawyers? in 34 Family Law, p.436.

Ibid., p.6.
% gocial Exclusion Unit (2002) Reducing Re-Offending by Ex-Prisoners, London: Office of the
Deputy Prime Minister, p.5. In the foreword to this report the Prime Minster, Tony Blair, stressed the
need for ‘improvements and innovations’ targeted at reducing re-offending to ‘[carry] through into the
community.” Also, on page 9 the report calls for a ‘co-ordinated multi-agency response’ to be
‘sustained long after [prisoner] release.” See also, for example, Home Office (2001) Through the
Prison Gate: A Joint Thematic Review by H.M. Inspectorates of Prisons and Probation, London: Home
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Initiatives such as the Reducing Offending Through Advice project set up in the
North East of England in 2004 and the placing of electronic information kiosks in
local prisons in the East Midlands, represent important developments in this area.
Furthermore, given the substantial overlap between the experience of civil justice
problems and crime victimisation, victim organisations have a potentially important
role as signposters in the civil justice system. The possible impact this could have is
suggested by the fact that community-based Victim Support services assist 1.3 million
people a year, and Witness Services help a further 400,000 people.>*®

Away from crime, as reported elsewhere, the relationship between justiciable
problems and ill-health and disability requires that the identification, prevention,
amelioration and resolution of these problems should be regarded as policy objectives
for both public health and civil justice.**® To some extent, the coincidence of health
and justice policy objectives has already been manifested. At a strategic level, a
number of Community Legal Service Partnerships and Health Action Zones have
worked together to integrate aspects of service delivery that are mutually beneficial.>”’
The setting up of Patient Advice and Liaison Services within National Health Service

Trusts and Primary Care Trusts,**

the creation of Independent Complaints Advocacy
Services to assist those wishing to make complaints about NHS services,®® the
development of partnerships between Primary Care Trusts and advice agencies

(enabling general and legal advice to be provided on-site in, say, general practitioner

Office. Interestingly, while the National Offender Management System Action Plan recognises a role
for housing advice in successful rehabilitation, neither the current Business Plan nor Corporate Plan
make any mention of advice: Home Office (2004) NOMS Action Plan, London: Home Office; Home
Office (2005) NOMS Business Plan 2005-06, London: Home Office; and Home Office (2005)
Corporate Plan 2005-06 to 2007-08, London: Home Office.

%% Victim Support (2005) Victim Support Annual Report and Accounts 2005, London: Victim Support,
p.5.

% p_Ppleasence, N.J. Balmer, A. Buck, A. O’Grady and H. Genn (2004) Civil Law Problems and
Morbidity, in 58(7) Journal of Epidemiology and Community Health, p.552.

7 For example, the Leicester Community Legal Services Partnership, along with Leicester City
Council, secured funding from the Leicester Health Action Zone to provide welfare benefits advice in
general practitioner surgeries: Lord Chancellor’s Department (2003) Departmental Report 2002-2003,
Norwich: The Stationery Office, p.50. See also, for example, Legal Services Commission (2001)
Joining Up With the Health Sector, in CLSP News.

%% See, for example, Department of Health (2002) Supporting the Implementation of Patient Advice
and Liaison Services, London: Department of Health.

% Department of Health (2003) NHS Complaints: Making Things Right, London: Department of
Health, p.12. These Independent Complaints Advocacy Services would be commissioned or provided
by Primary Care Trust Patient Care Forums, and delivered according to standards identified and
disseminated by a new Commission for Healthcare Audit and Inspection.
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surgeries),*®

and the training of health professionals in problem identification all
provide examples of how this is possible.

However, integration of health and justice policy and operations is still at an
early stage. The strategic development of Patient Advice and Liaison Services and the
Independent Complaints Advocacy Services are only loosely integrated with the
Community Legal Service.®® The benefits of further integration and strategic co-
ordination could be substantial. As the findings in Chapter 2 have highlighted, the
National Health Service incurs substantial costs as a result of people experiencing
justiciable problems. Furthermore, those who experience problems tend to be among
the most vulnerable in society, and thus problems act to increase health inequalities,
the tackling of which is “a top priority” for the current government.®%?

Aside from integration of advice and health services, similar arguments can be
made in relation to advice and social services, including SureStart, Children’s
Centres, Jobcentre Plus, education services, and many other government services.®®
Thus, a joint publication by the government and Law Centres Federation spoke of a
commitment ‘to see further links formed between legal and advice services and
initiatives such as Jobcentre Plus, Connexions, New Deal, New Deal for
Communities, Care Direct, SureStart, Crime and Disorder Partnerships, Education
Action Zones and Health Action Zones.”®* The findings in Chapters 2 and 3 indicate
how and where further links might be developed.

More generally, the findings in this book should allow for a better

understanding of social exclusion, and so help in the development of more effective

89 | the last few years, a whole range of advice agencies have started to provide outreach advice, often
relating to welfare benefits and debt, in primary health care settings. Details of outreach projects
involving Barnsley, Chiltern, Hull, Nottingham, Oxford, Powys and other Citizens Advice Bureaux are
set out in H. Perkins and L. Macmillen (2005) Primary Health Care Projects, in Legal Services
Commission (ed.) Innovation in the Community Legal Service, London: Legal Services Commission.
Citizens Advice Bureaux also provide outreach services in many hospitals across the country, such as
Addenbrooke’s Hospital in Cambridge. Also see, for example, Lord Chancellor’s Department (2003),
above, n.597; Legal Services Commission (2001), above, n.597; and S. Abbot and L. Hobby (2003)
Who Uses Welfare Benefits Advice Services in Primary Care? in 11(2) Health and Social Care in the
Community, pp.168-174.

%0 Indeed, the report of the first year of activities of the Independent Complaints Advocacy Service did
not mention the Community Legal Service, although reference was made to the Legal Service
Commission’s Quality Mark: Department of Health (2004) The First Year of ICAS: 1 September 2003
to 31 August 2004, London; Department of Health.

892 Department of Health (2002) Tackling Health Inequalities, London: Department of Health, p.i.

803 Examples of integration can also be found in relation to such services. In the East of England, for
example, a joint protocol between the Legal Services Commission and Jobcentre Plus was developed to
facilitate access to advice: Legal Services Commission (2005), above, n.528, p.56.

%04 |_ord Chancellor’s Department and Law Centres Federation (2001), above, n.11.
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policy to address it. As Hills has argued, the causes and processes of social exclusion
are complex and multi-dimensional, and the chances of developing effective policy to

combat them are therefore greater the more that is understood about them.®%
CHANGE, AND CO-ORDINATING AND TARGETING RESOURCES

In this book it has been shown that justiciable problems are a matter of general
concern, that they impinge on the business of and substantially contribute to the

expenditure of many government departments,®®

and that they play a significant role
as a cause, and in the processes, of social exclusion. The findings set out in this book
therefore suggest that investment to develop the methods and services that will enable
more people to benefit from early and effective advice should come from across
government. Advice about justiciable problems is already funded by a range of
government departments and agencies and local authorities, and resource intensive
initiatives such as Patient Advice and Liaison Services, Independent Complaints
Advocacy Services, Consumer Direct,®® Consumer Support Networks,°® the
National Domestic Violence Helpline®® and Financial Inclusion Fund debt advice

projects®™

are evidence of a real interest in and commitment to assisting people to
deal with justiciable problems across government. Evidence such as that presented in
this book can only serve to heighten that interest and commitment. However, as with
services (and ‘solutions’ more generally), public investment needs to be co-ordinated
to reduce duplicity of effort, to prevent initiatives being at odds and to best bring
about government objectives.

If the objective is to promote social justice and combat social exclusion, then
the findings in Chapters 2 and 3 provide much in the way of guidance as regards
decisions about where limited public resources should be targeted. Investment in
education and awareness could, for example, be targeted towards those population
groups most likely not to act because they do not think anything can be done about

their problems. Investment in support services could be targeted towards those people

895 3. Hills (2002) ‘Does a Focus on “Social Exclusion’ Change the Policy Response’, in J. Hills, J. Le
Grand and D. Piachaud (eds.) Understanding Social Exclusion, Oxford: Oxford University Press.

8% The cost of domestic violence alone has been estimated at over £3.1 billion per annum: S. Walby
(2004) The Cost of Domestic Violence, London: National Statistics and the Women and Equality Unit.
%7 Details are available at www.consumerdirect.gov.uk.

8% Details are available at www.csnconnect.org.uk.

%9 Details are available at www.womensaid.org.uk.

819 Department of Trade and Industry (2004), above, n.119.
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who are most likely not to act because they are scared or lack capacity to do so.
Investment in advice services and problem noticing could be targeted towards those
people most vulnerable to problems and those problems that are the most serious and
have the greatest impact on people’s lives. Again, investment in referral and quality
assurance systems could be targeted towards those advisers to whom people naturally
gravitate.

Of course, there is no reason for investment to emanate only from the public
sector. In demonstrating the use of and potential demand for generalist gateways to
advice and legal services, and the benefit that is gained from referrals from these
gateways by advice services operating on a commercial basis, the above findings also
suggest that investment could come from the private sector. For example, the market
for legal expenses insurance has developed relatively slowly in England and Wales
since its introduction in the 1970s and seemingly has potential to expand to provide
easy access to general advice to a greater number of people than at present.®** Also,
the solicitors’ profession, which is the beneficiary of a substantial proportion of
referrals to specialist legal services from generalist advisers, could potentially benefit
greatly from contributing to the development of a comprehensive networked referral
system, as could other advice providers operating on a commercial basis.

The development of the infrastructure of civil justice could, then, be resourced
from both the private and the public sector. However, the effective co-ordination and
targeting of all resources is ultimately the responsibility of government. Thus, the key
role for government over the years ahead will be a co-ordinating one. Just as the
findings set out in the first edition of this book evidently assisted the development of
Community Legal Service policy, it is hoped that the many new insights in this
second edition will assist in further advancing civil justice and broader policy to

enable the government to fulfil this key role.

811 See, for example, M. Kilian (2003), above, n.400.



179

Appendix A

Overview

Chapter 1 explains that the problems to which the principles of civil law apply are not
abstract legal problems, but for the most part problems of everyday life. It observes
that legal process does not always provide the best means, or even a sensible means,
through which to resolve such problems, as many alternative means of resolution
exist. However, it asserts that the existence of a defining framework of civil law
applicable to many problems of everyday social life and social well-being, and the
possibilities for utilising legal services and process to reach solutions to such
‘justiciable’ problems when necessary, mean that the infrastructure of civil justice
today plays an important role in realising social justice. It also plays an important role
in tackling social exclusion. The chapter then introduces the English and Welsh Civil
and Social Justice Survey, along with a survey of people living in temporary
accommodation conducted in parallel with the 2001 survey. These surveys have
allowed a comprehensive and unique analysis to be undertaken of the experience and
impact of 18 categories of ‘justiciable’ problem (discrimination, consumer,
employment, neighbours, owned housing, rented housing, homelessness, money/debt,
welfare benefits, divorce, relationship breakdown, domestic violence, children,
personal injury, clinical negligence, mental health, immigration and unfair police
treatment), the difficulties people face in resolving them, and the degree to which
advice, legal services and formal processes facilitate problem resolution.

Chapter 2 sets out the pattern of experience of justiciable problems across
England and Wales, by describing the 36 per cent of 2001 survey, 33 per cent of 2004
survey and 84 per cent of temporary accommodation survey respondents who
reported having experienced one or more problems in the three-and-a-half year survey

reference periods. It provides a detailed analysis of how differences in life
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circumstances entail differences in vulnerability to problems, and why different rates
of problem incidence are therefore associated with differently constituted population
groups, both in general terms and within individual problem categories. As part of
this, it describes the vulnerability of certain population groups to problems that can be
constituent elements of social exclusion, and the particular vulnerability of socially
excluded groups to the experience of justiciable problems. It also illustrates how
vulnerability to justiciable problems is linked to geography and crime. The chapter
then describes the distribution of problems among those respondents who reported
having experienced one or more of them. It shows how the experience of problems
has an additive effect; meaning that each time a person experiences one problem, they
become increasingly likely to experience another. It illustrates how this additive effect
can act to reinforce social exclusion. It also explains how certain justiciable problems
are more likely to lead to others, and then demonstrates the extent to which justiciable
problems also lead to broader social, economic and health problems. These broader
problems are extensive and entail substantial public expenditure. Lastly, the chapter
details how some problems tend to occur together or in sequence in problem clusters.
Three distinct clusters are identified. These are characterised as family, homelessness
and economic clusters.

Chapter 3 sets out the ways in which people deal with justiciable problems. It
highlights the sense of powerlessness and helplessness often experienced by those
who face them, and confirms there is a general lack of knowledge about obligations,
rights and procedures on the part of the general public. It reports that no action was
taken to resolve 19 per cent of problems reported through the 2001 survey, 10 per cent
of problems reported through the 2004 survey and 28 per cent of problems reported
through the temporary accommaodation survey. It explains that inaction is particularly
common in relation to some serious problem types (such as mental health and
domestic violence), and also, apparently, more likely among some disadvantaged
population groups (such as minority ethnic groups). It also reports that inaction owing
to fear is common in relation to some problem types (such as neighbours and
domestic violence). When action is taken to resolve problems, formal advice is sought
on just under two-thirds of occasions, although it is actually obtained on fewer
occasions. In describing the problems in relation to which people most often seek
advice, the chapter demonstrates that advice is more likely to be sought in relation to

more serious problems. It also explains, though, that awareness of advice services and
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previous strategies employed to resolve problems, including those of other household
members, influence the manner in which problems are resolved. The chapter then
details the many sources from which people attempt to obtain formal ‘rights-based’
and ‘personal’ advice (from solicitors to social workers, trade unions to politicians,
and the police to the media), the difficulties they experience in doing so, and the
nature of the advice and additional help received by those who are successful in doing
so. Through this, it illustrates how people’s choices of advisers, although often logical
and apposite, can be uncertain and unpromising and, also, how people’s choices can
be undermined by the provision of services in manners that do not fit with their lives.
In doing this, it reveals the extent to which the telephone is now used as a means to
obtain advice. In addition, it exposes the phenomenon of referral fatigue, whereby the
more times people are referred on to another advice service by an adviser, the less
likely they become to act on a referral. The chapter also demonstrates the relative
infrequency of court, tribunal and alternative dispute resolution processes being used
as part of problem resolution process. Lastly, it details the people and organisations
that pay for advice. It confirms that most advice is provided free at the point of
delivery and, where advice is paid for, it is commonly paid for by legal aid, trade
unions, legal expenses insurance and private individuals. It also observes that legal aid
appears to be targeted towards more serious problems, in large part because it is
focused on a relatively narrow range of problems and advice services.

Chapter 4 sets out the range of objectives that motivate people to act to resolve
justiciable problems (such as obtaining an apology for a wrongdoing, obtaining or
retaining money or property, obtaining or retaining a job, improving working
conditions or securing access to children). It illustrates the different objectives
associated with different problem types, problem resolution strategies, advisers and
population groups. As part of this, it describes how objectives vary along with the
consequences of problems, and confirms that certain problems are more likely to lead
to others. It then details the ways in which problems conclude, and the extent to which
people obtain their objectives. It points to evidence that resolutions are more
favourable for those who obtain advice. It also suggests that those who are
represented before courts and tribunals fare better than those who are not, and also
that objectives are more often met in relation to more important problems. It also
observes that those who obtain advice that is funded by legal aid appear to fare better

than others who obtain advice. The chapter then explains how the duration of
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problems varies by problem and adviser type, and also, seemingly, by seriousness.
Lastly, it shows that although people can benefit greatly from taking action to resolve
justiciable problems, the resolution process can be stressful and even bring about ill-
health.

Chapter 5 draws together the findings detailed in earlier chapters and sets out
their implications. It suggests that the nature of justiciable problems requires that they
should be of general concern, and that their prevention and resolution should be seen
as a central part of efforts to tackle social exclusion. It also argues, though, that
policies concerning access to justice need to be set out in a broader context than just
that of social exclusion. Justiciable problems are frequently encountered by people
from all walks of life and can have great impact on their lives. Access to justice policy
must therefore be broadly directed towards enabling all citizens to make effective use
of the law and dispute resolution processes, so as to ensure that the framework of civil
justice instituted in their name has legitimacy and meaning. The chapter then
highlights the role of education and information in raising awareness of the civic
context of justiciable problems and the methods that can be used to resolve them, and
stresses the importance of framing laws and legal instruments in the clearest language
possible. While recognising the great difficulties involved, it underlines the
importance of development and co-ordination of advice and other services so that
people are able to obtain the help they need to resolve problems and to ensure that
problems are not just dealt with in isolation once they have arisen, but also that their
likelihood of occurring or leading to further problems is lessened through holistic and
preventative action. It notes that the findings set out in this book indicate usefully how
resources might be targeted towards problem prevention. The chapter then suggests
that dedicated advice services should mirror the needs and behaviour of those who
wish to use them. Noting the phenomenon of referral fatigue, the chapter highlights
the importance of equipping those from whom people initially seek advice with the
means to quickly and effectively refer them on to the most appropriate adviser, and
the importance of accessible and good quality general advice services that act as
formal gateways to the great array of advice and legal services. It suggests general
access numbers, along the lines of the 2-1-1 and 3-1-1 information and referral
numbers being developed in North America, would be a great help in this regard.

More broadly, the chapter recognises the important role to be played by those who
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have routine professional contact with individuals vulnerable to justiciable problems
in ‘problem noticing’ and signposting people to such gateways.

Finally, Chapter 5 discusses where investment should come from to develop
the methods and services that will enable more people to benefit from early and
effective advice. Given that advice on the resolution of justiciable problems is already
provided under the remit of a range of government departments and local authorities,
and that a range of government departments and local authorities can benefit greatly
from the timely resolution of justiciable problems, it suggests that public investment
should come from across government. It also suggests that public sector investment
could be complemented by private sector investment. The development of initial
advice and referral services will, for example, inevitably generate demand for
commercial advice services. The chapter warns, though, that investment, as well as
the development of the broad infrastructure of civil justice, must be properly co-
ordinated and targeted to maximise the public benefit they deliver, and suggests that

this is a key challenge for government.
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